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Scenario One

Speaker: Verity Slater, Associate Partner, Follett Stock
Legal problems arising from poor performance management: 
Simply calling an employee into a meeting without warning to be told their performance is not up to standard.
· Risk of Dismissal when you did not mean it – especially if your use of language is not very careful or the words are not clear. 

‘If you don’t like the job, bugger off’
‘get out’               

[what if the person worked in a different office?]

‘You’re finished with me’

‘I think we’re at the end of the line with this now’

‘This is the last straw for me’

‘Can you see a solution, because I can’t?’

Your intention may be that a strong reprimand is given. However, if a reasonable person would understand from your words and the circumstances you are terminating their employment, then it is a dismissal. Think about this carefully if you are removing duties or company property. 
If you did get into a dispute over this and the Tribunal agreed that a reasonable person would have thought they were being dismissed, then your actions mean a failure to follow the statutory dispute resolution procedures. 

= Risk of Automatic Unfair Dismissal. 

Max compensation £63,000

· Risk of Dismissal when you did mean it – i.e. you did dismiss them but you are then in an argument with the employee over whether it was fair. 

A Tribunal then assesses whether there is evidence that you have reasonably concluded the employee was incompetent. What objective evidence do you have of this?

= Risk of an Unfair Dismissal.  Max compensation £63,000
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Case law has emphasised that it is desirable to bring criticism to the employee’s attention. This is so even where an employee holds a position where he can reasonably be expected to monitor his own performance. 

Cook v Thomas Linnell & Sons: manager of a food depot – held reasonable to dismiss after seeing his performance over 18 months and after there was a significant fall off of trade. 
In some (rare) circumstances no warning is necessary: Alidair v Taylor – airline pilot made a faulty landing causing much damage in perfect weather conditions. Dismissed after an investigation into the incident for ‘lack of flying judgement’ and ‘error of judgement’. 

Can do if it was:

· gross incompetence; with
· serious consequences.
· Risk of Constructive Dismissal – if your words are not strong enough to be an overt dismissal they may be enough to destroy the implied term of mutual trust and confidence in the relationship so amount to a wrongful repudiation of the contract. 

To bring such a claim there has to be:
a) a significant breach of contract by the employer;

b) the employee responding quickly (resigning); and

c) that the employee’s resignation is obviously related to the act of the employer. 

It can be difficult to distinguish between merely unreasonable conduct and ‘repudiatory’ conduct. Each case looked at on its facts. 

Some examples:

· Unilaterally changing the employee’s job content or status [Coleman v Baldwin]

· Unwarranted demotion (without a proper procedure being followed)
· Undue or unwarranted criticism

= Risk of a constructive Unfair Dismissal Claim

Max of £63,000 compensation. 

· Bullying and Harassment claims

A substantial new course of action has been affirmed by the House of Lords in Majrowksi v Guys and St Thomas’ NHS Trust [2006] UK HR34.

This confirmed that the Protection from Harassment Act 1997 does impose vicarious liability upon employers for harassment committed under the Act by an employee in the course of his or her employment.  

‘Harassment’ under the Act must have four ingredients;

1. Occur on at least 2 occasions;

2. Be targeted at the person claiming;

3. Be calculated in an objective sense to cause distress; and
4. Be objectively judged to be oppressive and unreasonable (i.e. not subjective impact race etc. like sex harassment).

The victim can claim for damages for any loss or damage sustained. The ordinary principles of causation, mitigation etc. apply.  Damages can also be given for anxiety! 

Examples:  
· Derogatory remarks

· Insulting or aggressive behaviour

· Ignoring or excluding an individual (for example when they ask for help)

· Setting unrealistic deadlines

· Public criticism

· Substituting responsible tasks with menial or trivial ones

· Constantly undervaluing effort 

This is particularly serious as;

· Harassment can be on any grounds

· There is a limitation period of 6 years.  Employees have more of a chance of bringing a claim within time and it is essential that records are kept;

· The cases are brought in the County Court, so costs could be awarded against employers if they lose;

· There is no qualifying period of employment required;

· No statutory grievance needs to be filed by Employee before they claim;


· There is strict liability therefore no defence for employers if harassment is successfully established.  This is unlike discrimination claims where you can argue that you took reasonably practical steps to prevent the acts or omissions.  There is no such defence within this action.

· There is no test of foreseeability – the Employer need not have seen it coming or failed to act. 

· Employers do not have to be covered for this claim under their Employers Liability (Compulsory Insurance) Act.  This only extends to bodily injury or disease.  Claims of mere anxiety might not therefore be entertained by the insurer.  All employers should check the wording of their insurance. 

Consideration of Harassment with performance issues
If you or your managers are too heavy-handed with performance issues or deal with it in an unprofessional way you could end up with a claim against you. 

Majrowski case itself
M was employed by Guy’s & St Thomas NHS Trust as a clinical co-ordinator. He claimed his department manager bullied and intimidated him. Amongst other things his manager was excessively critical of his time keeping and work, imposed unrealistic performance targets for him and threatened him with disciplinary action. 

Case settled before judgement on compensation. 

Compensation could be very high.


Green v DB Group Services

£850,000 award to a Company Secretary Assistant in the city. Harassed by a male colleague who took credit for her work. Significant psychiatric problems caused. 

Check your grievance procedure and external complaints procedures are up to date and accessible and that everyone is encouraged to use it. 

But good news for Employers …

Limpscombe v Forestry Commission - 21 January 2008
Claimant was employed by the Forestry commission as a forester for 25 years. Problems arose between the parties as he got an unfavourable end of year report. The Defendant believed the claimant did not have the required skills for report writing and so he was given close editorial supervision [lots of red pen?].

The Claimant contended that his managers had deliberately sought to undermine his position and he went off sick with stress and depression. 

He complained about bullying and harassment. The Defendant offered to redeploy him but he rejected this and resigned. He brought a Protection from Harassment Act claim. 

Held: On the evidence there was no evidence of conduct targeted at the Claimant which has been calculated to cause distress. It was clear the Claimant was not performing to a suitable standard. Claimant lost the case.  
Scenario Two
Speaker: Verity Slater, Associate Partner, Follett Stock

Associated problems arising from poor performance management.

· Importance of Paper records

Many clients come to us with good reasons for doing what they are doing but they have not got the right or sufficient paper in place to act. 

A paper trail is absolutely vital to evidence what and why you are doing things. 

The Employment Tribunal needs to see this to determine the question of whether any dismissal (or other action due to poor performance) is fair. 

The Tribunal looks at this evidence to assess whether the Employer honestly and reasonably held the belief that the employee was not competent and whether there was reasonable grounds for that belief. 

Evidence needs to cover the:

· standard commonly expected of employees in a particular job (look at the job description, appraisals, targets etc); and

· evidence of the specific failure by the employee (look at documents where there is a failure, emails, minutes of meetings where requested, commission / sales figures etc as well as statements from superiors/colleagues/third parties). 

That evidence needs to be shown to the employee and explained to him in a report (if necessary) as to why his performance is insufficient. 

V C Raynor v Remploy Ltd:

Claimant was GM of a leather and textile products group of Remploy, a Government sponsored organisation which provides employment for the severely disabled. He was appointed in 1967 and had control of 16 factories.

On 21.11.71 he had a meeting with the MD about his 16 factories. He was given no indication of dissatisfaction. 4 days later he got a memo warning him as to future performance to which he protested. 

He was dismissed 5 months later. The Employer alleged he had been incapable of doing his job and he had shown bad business judgment and bad administrative capacity. The Tribunal held this was unfair dismissal. 

The Tribunal held that the onus was on the Employer to prove the incapability. 
The evidence put forward was not enough. The documents showed that the financial result of the 16 factories were not that bad, the efficiency of the group was good and that sales and overheads were good. The Employer said that he was a worry for the Company as ‘his business judgement was not good and that as an administrator he was ‘feverish and erratic’. But there was nothing to show this specifically:

Unfair Dismissal found – award of £1,100 ! (1970!!)

· Warnings? Can you take expired warnings into account? 

Airbus UK Limited v Webb 
Mr Webb was employed as an aircraft fitter by Airbus. In July 2004 Mr Webb was found washing his car on work time and was dismissed for gross misconduct.  On appeal this was reduced to a final written warning expressed to remain active on his file for 12 months ending in August 2005.  The letter reinstating him warned that further misconduct was likely to lead to dismissal.  

In September 2005, 3 weeks after the final written warning expired, Mr Webb was found with a bunch of 4 other workmates watching television when they should have been working.  All employees involved were found guilty of gross misconduct and whilst the other 4 were given written warnings and prevented from doing overtime for 6 months, Mr Webb was dismissed.  The dismissal letter did not mention the expired written warning but stated that the reason he was dismissed was being “found watching television during company time whilst on night shift”.

Mr Webb brought a claim for unfair dismissal and was successful in the Tribunal  and the Employment Appeal Tribunal  (‘the EAT’) in relying on the argument that his employer had acted unfairly in taking into account the spent final warning for the purpose of deciding his penalty for the later misconduct.  The EAT held it was unfair to treat Mr Webb differently from the other 4 employees on the basis of a warning which had expired.  (This was the stage the case had reached when we discussed it at our workshop in October 2007).

Airbus has since successfully appealed to the Court of Appeal.  The Court held that spent warnings can be taken into account as long as they are not the principal reason for the dismissal.  An employer needs to have a fair reason to dismiss and such action needs to be within the range of reasonable responses.  However, expired warnings can be considered, as in the case of Mr Webb, in deciding whether to allow mitigating circumstances (such as the white record of the other 4 employees) to impose a lesser sanction than otherwise. Because Mr Webb and the other 4 employees could all have been fairly dismissed for the misconduct in September 2005, Mr Webb had not been dismissed because he had an expired warning; rather the fact he had an expired warning had failed to save him from the otherwise fair dismissal.

The previous decisions of the Tribunal and the EAT had suggested that employers must never take account of expired warnings when considering what disciplinary sanction to impose.  The Court of Appeal has now given employers a little more flexibility; it is still unreasonable to rely on an expired warning as the main reason for dismissal but not unreasonable to take it, and the previous misconduct, into account where they will not be the main reason for dismissal. 

One of the main action points we see for employers arising out of this case is to examine your policies on written warnings.  Be sure to make warnings appropriate to the gravity of misconduct and to keep careful records of expiry dates.  

· Dismissal for Poor Attendance due to sickness? 
Where an employee is dismissed on grounds of long-term sickness, it is inappropriate for the employer to go through the disciplinary procedure by issuing warnings, and giving the employee the chance to improve his attendance. However, consultation with the employee would normally be a prerequisite to unfair dismissal in such circumstances.
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Facts. An employee, Mr Rose, had suffered two heart attacks and was certified unfit for work. A year later he was dismissed on grounds that he was no longer capable of performing his work due to ill-health. The Industrial Tribunal found his dismissal unfair because he was not given a warning of the possibility of his dismissal nor given the opportunity to improve. On appeal the EAT held that the Tribunal had applied the wrong "procedural" test to the case. However, the EAT found that there had been insufficient consultation between the employer and Mr Rose and ruled that the dismissal was still unfair.

Decision. The Court of Session held that the case should be remitted to a fresh Industrial Tribunal on the grounds that the appropriate findings in relation to consultations should be made and whether or not such consultation was adequate and fair in all the circumstances. The Tribunal had failed to make relevant findings of fact dealing with the exchanges between the parties, warnings, attempts to ascertain the employee's true medical position, consultation about possible alternatives to a return to full duties. By not making such findings the Tribunal had failed to take into account all the material that was relevant in the case.

· Sickness Absence: arising from poor performance management
Employees often go off sick.

If you have generous contractual terms this can encourage sickness absence. 

Cost of medical report to get information (clause in contract?)

Risk of ill-health capability dismissal (although case law says you can dismiss even if you caused it).

Stress claims in this area are hard to win unless a person has had a breakdown before and the damage is reasonably foreseeable. Hatton case. 

· Counter grievances being lodged

Lots of time and money needed to deal with these as you have to deal with them (SDR’s) 

· Disability aspects being overlooked / no reasonable adjustments made

Big risk area as can be as wide as depression or other non-obvious disabilities such as heart problems that make people less able to cope with stress.

How do you deal with this?

In same way as others but longer periods to improve and medical advice.

Consider liaising with Employee more on what might help. 

BT v Pousson 

Diabetic employee who worked in call centre. The employee worked 5 hour-shifts with allowance of 15 minute-breaks. There was a computer-based ‘absent from work’ reporting system. This automatically generated reports when certain thresholds triggered. He came under pressure of a ‘performance review action plan’ and had pressure placed on him to do his blood tests under the desk to reduce time away from his calls. Pressure meant he did not do tests and had a hypoglycaemic episode. 

ET upheld claim that he had suffered less favourable treatment on the basis of his disability and that reasonable adjustments should have been made. 

· Can you demote?

Risks in doing this unless you have followed a proper procedure – else it can be constructive dismissal. 

The Guiding Principles of Feedback

· Be Specific
Information must be understandable and acceptable as well as being something the individual is able to do something about.

· Be Honest
It is no use hiding the essential point – that the individual has not performed to expectations – so the manager must address this. However, the manager must maintain the self-esteem of the individual or no improvement will take place. This can be done by not concentrating solely on the poor performance. Everybody does something well, everybody has human qualities that they bring to bear somewhere in the workplace, and the individual needs to be recognised for this.

· Show Empathy
Trying to see the world from the other’s point of view is the most helpful thing the giver of feedback can do, as it shows that the individual is being heard and it enables the giver to manage the feedback appropriately.
Interviewing tips

All good interviews have a structure to them.

Without a structure the interviewer can easily lose direction and control of the interview.

The following acronym may help you.

PROUST

P- preparation, think about how you will conduct the interview, what could happen etc.

R - rapport building, make the interviewee feel at ease, you will get more complete answers if the interviewee is reasonable relaxed.

O - objective, what do you want to get out of this meeting? What is your bottom line?

U ​- understand where they are coming from, their feelings etc.

S - summarise the points that have been discussed so that both you and the interviewee have a common understanding.

T - termination, confirm what you have agreed for the future, action planning etc.
Managing Underperformance

Managing underperformance requires:

1. Prompt attention

2. Exploration of the reasons

3. Reasonable chance to improve

4. Warning of the consequences of failure to improve

1. Prompt attention – 

· Notice the need - remember Performance Management is an ongoing process

· If inefficiency is suspected do not wait for next annual review

· Deal with the matter promptly and supportively

2. Exploration of the reasons – 

· Share your concerns with employee

· Do they understand what standard is expected of them?

· Do they realise they are not meeting that standard ?

· Explore possible reasons for unsatisfactory performance


Check

· Is your management style contributing to the problem?

· Does the problem relate to the job for which the employee was employed ?

3. Reasonable chance to improve –

· Explore what can be done to support employee

· Training

· Coaching 

· Mentoring

· Counselling
· Flexible working

· The aim is to improve future performance not punish past performance

· Agree means to meet training needs

· Agree any other support programme
· Agree measurable improvement objectives

· Agree deadline for improvement

· Put monitoring system in place

· Eg. regular meetings


4. Warning of the consequences of failure to improve

·  Explain what will happen if improvement does not take place 

· The aim is to improve future performance not punish past performance

Performance Management

Performance management is 

· An agreed framework of planned goals, standards and attribute/competence requirements - the basis of performance management is an agreement between the manager and the individual on expectations in relation to each of these headings.  Performance management is largely about managing such expectations.

· A process – performance management is not just a system of forms and procedures.  It is about the actions which people take to achieve the day-to-day delivery of results and manage performance improvement in themselves and others.

· Shared understanding – to improve performance, individuals need to have a shared understanding about what high levels of performance and competence look like and what they are working towards.

· An approach to managing and developing people – performance management is focused on three things.   First, how managers and team leaders work effectively with those around them.   Second, how individuals work with their managers and with their teams and third, how individuals can be developed to improve their knowledge, skills and expertise (their attributes) and their levels of competence and performance.

· Achievement – ultimately, performance management is about the achievement of job-related success for individuals so that they can make the best use of their abilities, realize their potential and make the best use of their abilities, realize their potential and maximize their contribution to the success of the organisation.

· Owned and driven by line managers – performance management is a natural process of management, not a procedure forced onto line managers by top management and the personnel department.

The essence of performance management

In essence, performance management is a shared process between managers and the individuals and teams they manage.  It is based on the principle of management by contract rather than command, although this does not exclude the need to incorporate high performance expectations in such contracts.

Performance management is about the agreement of objectives, knowledge, skill and competence requirements and work and development plans.  It involves the joint and continuing review of performance against these objectives, requirements and plans and the agreement and implementation of improvement and further development plans.   The emphasis is on improvement, learning and development.


Objectives

What are objectives ?   An objective describes something which has to be accomplished – a point to be aimed at.   Objectives and goals (the terms are often used interchangeably) define what organisations, functions, departments, teams and individuals are expected to achieve.

This definition sounds straightforward enough but more precision is required for performance management purposes in defining the two main types of objectives and the different ways in which objectives can be expressed at corporate and individual levels.

Types of objectives.     There are two main types of objectives; work and developmental.   

Work or operational objectives refer to the results to be achieved or the contribution to be made to the accomplishment of team, departmental and corporate objectives.   At corporate level they are related to the organisation’s mission, core values and strategic plans.

At departmental or functional level they are related to corporate objectives, spelling out the specific mission, targets and purposes to be achieved by a function or department.

At team level they will again be related specifically to the purpose of the team and the contribution it is expected to make to achieving departmental and corporate goals.

At individual level they are job-related, referring to the main activity areas or key tasks which constitute the individual’s job.   They focus on the results individuals are expected to achieve and how they contribute to the attainment of team, departmental and corporate goals and to upholding the organisation’s core values.

Ideally performance management set out not only to define objectives at each of these levels but also to integrate them so that a shared vision of performance requirements is created throughout the organisation, all contributing to the ultimate goals of organisational effectiveness and success.

Developmental objectives (ie personal or learning objectives) are concerned with what individuals should do and learn to improve their performance (performance improvement plans) and/or their knowledge and skills and competences (training and personal development plans).
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