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Employment Law Update April 2007

New Legislative Changes 2007 (in brief)
1 April: Statutory Maternity Pay and Paternity Pay increases to £112.75 per week
6 April: Statutory Sick Pay increases to £72.55 per week
The Equality Act 2006 will amend the definition of "any religion, religious belief or similar philosophical belief" (regulation 2(1)). by removing the word "similar" so that it covers being of no religion or belief and widens the scope of what might be regarded as a philosophical belief.
Information and Consultation (Works Council’s) will be extended to those with 100 workers (more on below)

Flexible Working is being extended to Carers (more on below)

30 April: Sexual orientation and religion or belief discrimination extended to provide protection against discrimination in the provision of goods and services.
1 July: Smoking Ban in UK (more below)

24 October: Data Protection Act 1998: All the remaining provisions of the Act will come into force. Any manual filing systems in existence before 24 October 1998 will be required to comply with the Act
NEW CONSULTATIONS

· Consultation on Measures to Protect Vulnerable Agency Workers:  Started 20.3.07, finishes 31.5.07
· Consultation on Abolition of Statutory Dispute Resolution Procedures: Started 21.3.07, finishes 20.6.07
·  Consultation re: amending Holiday Provisions: started 21.3.07, finishes 20.6.07
CASE LAW

Restrictive Covenants

Protection from Harassment

Age Update

1. Maternity Provisions
What is happening?

Employees had the right to:

· 1 year off in total if they have 26 weeks service by the 14th week before the EWC or 26 weeks if they have less than that; and

· statutory maternity pay for 26 weeks.  

The Work and Families Act 2006 has amended this for those whose EWC falls on/after 1 April 2007 to:

· 1 year off for everybody irrespective of service; and

· Statutory maternity pay for 39 weeks. 

There are some other changes in on 1 April 2007:

· The notice that an employee has to give to an employer when returning early from additional maternity leave will increase from 28 days to eight weeks.  

· An employee on maternity leave can agree with the employer to work for up to ten days during statutory maternity leave.  The idea is to allow a mother to keep up her training and keep in touch with the work place.  Employers will also be entitled to make “reasonable contact” with an employee while she is on maternity leave.

· Removal of the Small Employers Exemption.  

Consideration for the business:

You will need to know this if advising pregnant employees of their rights now as will apply to those due after 1 April 2007. 

Consider impact this will have and plan around the pregnancy with the mother – ie consider appointing a fixed term worker to cover the post, sharing the role out amongst other workers during the period etc. Be aware that the employee has the right to return to the same post or same level of post if this is not reasonably practicable.

Consultation is the key – i.e. what the mother wants to do. Be aware that she may want to return part time and consider how to work around this. Ref: Flexible working policy. 

Action to take:

Now – update your maternity policy and ensure managers are aware of this.

Ensure your policy deals with:

· right to time off for anti-natal care 

· sickness

· health and safety – need for individual risk assessment – see TUC guide for pregnant women and risk assessments

· meet with women before leave starts to discuss level of contact an her plans  
· annual leave

· pensions

· redundancies during maternity leave

· deciding not to return to work

2. WORKS COUNCILS
The Information and Consultation of Employees Regulations 2004 require all businesses to have or introduce formal consultation machinery if they are above a certain size.  

The Government is phasing in the regulations over a three year period from 2005 to 2008.  They are to apply in respect of firms of one hundred and fifty employees or more from 6 April 2005; to firms of one hundred or more employees from 6 April 2007; and those with fifty or more employees from 6 April 2008.

ACAS has also published its good practice advice on the Information and Consultation Rules.  www.acas.org.uk/info_consult/consultation.html.

Good idea to take action as:

a) This is good human resource management;

b) There is legislation on the horizon which will compel companies to do this; 

c) If voluntary procedures are in place before the impending legislation you may be able to avoid getting caught in complex and onerous statutory rules.

d) Plus: If you do not the EAT could impose a maximum penalty of £75,000 on employers who flout the regulations. 

3. FLEXIBLE WORKING 
What is happening?

Employees who care for a child under 6 or a disabled child have the right to request flexible working.  That means they can ask if they can work part-time or job share or change their hours. There is a statutory procedure to be followed if you get a written request.

This right is being extended from 1 April 2007 by the Work and Families Act 2006 to those who are ‘carers’

Who does this cover?

An employee who is or expects to be caring for an adult who is married/civil partners with the person needing care, is a near relative to, or lives at the same address as the person in need of care.

‘Near Relative’ means parents, parents-in-law, adult children, adopted adult children, siblings (including those who are in-laws), uncles, aunts, grandparents or step-relatives.
The Government decision to adopt the "near relative" option rather than the "immediate relative" option means that the new flexible working regulations will have a wider remit than employers may have preferred. This wider definition is estimated to cover around 80% of all carers.
What right do they have?

They can make a written request to you in writing to work flexibly.  They have to set out what change they would like (e.g. alteration or reduction of hours, working from home) and how much they think you could accommodate this.  You then have to hold a meeting with them to consider this and write to them with your findings.  You can only reject the request if you can explain clear business grounds for doing so.  These include inability to recruit additional staff or reorganise work amongst existing staff, the burden of added costs, insufficient work during hours proposed or detrimental impact upon quality, performance or ability to meet customer demand.  You then have to give them a right of appeal.

As the specified grounds are very wide, in practice only 10% of such requests regarding children have been accepted.  This is likely to be the same for carers.

Consideration for businesses / Taking Action:
Watch out for written applications for flexible working by carers, follow the procedure and consider any suggestions carefully before dismissing them as impracticable.  

Make sure that by 1 April 2007 your flexible working policy is amended to include this band of workers and your managers are trained on this. 

4. SMOKING BAN - Smoke-Free (Premises and Enforcement) Regulations 2006

What do they mean?

From 1 July 2007, it will be a criminal offence in England to smoke in a smoke-free place.

The ban covers premises that are “enclosed” or “substantially enclosed”. 

What are the duties and to whom do they apply?

· Anyone who occupies or manages smoke-free premises will have a duty to put up “no-smoking” signs (section 6 HA 2006).

· Anyone who controls or is concerned in the management of smoke-free premises will have a duty to prevent anyone smoking on their premises (section 8 HA 2006).

The concept of “smoke-free premises”

· Defined in section 84 of HA 2006 

· In a nutshell: directs the regulations to smoking at work and in enclosed public places.

· The premises are those:

(1) Open to the public, whether by invitation or not, and whether upon payment or not.

(2) Used as a place of work by more than one person.  Work can be voluntary and more than one person includes those premises where people work alone at different times or intermittently.

(3) Premises used as a place of work where members of the public might attend to seek or receive goods or services from those working there.
· Where premises are only partly used as a workplace, only to that extent does the ban apply (section 2 HA 2006)

· The ban only applies to premises which are “enclosed” or “substantially enclosed”.

When are premises “enclosed”?

Regulation 2(1)

When:

· there is a ceiling or roof.; and

· the premises are wholly enclosed either permanently or temporarily, except for doors, windows and passageways.

When are premises “substantially enclosed”?

Regulation 2(2),

When:

· there is a ceiling or roof; and 

· there is an opening, or aggregate area of openings in the walls which is less than half the area of the walls.  “The 50% rule”.
When calculating the area of the walls, any other structures that serve as walls and which form the perimeter of the premises must be taken into account.  However, openings containing doors, windows or fittings that can be opened or shut will not have to be taken into account in calculating the area of the openings.  (Regulation 2(3)).

Company cars

There is no definitive inclusion of cars under the smoking ban but they are designated as workplace in the guidelines.

Obviously, if the company car is only ever used by one smoking employee, then allowing this employee to continue smoking is within the regulations.  However, if there is a potential for the same car to ever be used by a non-smoker then you as employer could find yourself falling foul of the regulations.  A “belt and braces” approach should ban smoking in company cars completely. 

Proposed required signage

Smoke-free (Signs) Regulations 2007.

· Premises and vehicles that are to be smokefree under the law will be required to have no-smoking signs in place at each entrance, displayed in a prominent position.
Signage must:

· be a minimum area equal to the size A5 

· show the international no smoking symbol at least 70mm in diameter

· contain, in easily legible characters, the words “No smoking. It is against the law to smoke in these premises”. (Reg 2(1))

The words “these premises” can be replaced with another reference to the premises e.g. name of the Co
Where premises are located within other smokefree premises that carry the A5 sign, it is permissible to display only the international no smoking symbol (70mm diameter minimum) in a prominent position at an entrance instead of the A5 sign.  This would apply for example to a bar inside a hotel or a shop within a mall.  This freedom also applies to entrances to smokefree premises which are not for public use as long as the premises carry at least one of the required A5 signs.

Vehicles:

It is proposed that vehicles display the international no smoking symbol (a minimum of 70mm in diameter).

The Department of Health will make regulation-compliant signs available to businesses free of charge.  Go to the Smokefree England website to register.

What are the consequences of a failure to comply with the regulations?

· Open to on the spot fines £30 to60 per person, up to £2,500 if you don’t stop smoking on the premises. 

· Liable to prosecution, a criminal offence that will be punishable by a fine in the Magistrates’ court.

Useful Contacts

www.smokefreeengland.co.uk
Information Line: 0800 1691697.

Register to receive the latest information at www.smokefreeengland.co.uk/stayinformed and it is from here also you can order free resources. 

5. VULNERABLE AGENCY WORKERS
There are around 17,000 employment agencies and employment businesses in the UK with around 1 million temporary, business and contract workers (REC Industry Research Unit, 2004/05). 
Over the last few years, the Government has implemented a number of significant changes to ensure the flexibility hirer companies need and agency workers value is balanced by appropriate protections for agency workers. They have revised and updated the Regulations governing the British recruitment industry, the Conduct of Employment Agencies and Employment Businesses Regulations 2003, which came into force in April 2004.

Agency workers continue to benefit from the protection of Working Time legislation and from the National Minimum Wage, as well as other protections such as health and safety and social security provisions (such as maternity pay) and anti-discrimination legislation. Agency workers are likely to be the largest single group to benefit from the increase in the UK’s statutory entitlement to paid annual leave.

Consultation to seek to bring in changes to:

· Charges for services and provision of loans. It is already an offence to make an offer of a job conditional on an agency worker paying for other services, such as transport or accommodation, but it is now proposed to strengthen this provision by giving agency workers a right of withdrawal.
·  Simplify information provisions for short-term assignments The Government is aware that agencies and hirer companies have encountered problems in complying with information requirements in the Conduct Regulations where agencies supply workers for very short term tasks. 
· Drivers supplied by Agencies – seeking to resolve problems of drivers seeking work without correct qualifications and wanting to work longer hours that allowed by law.
· Fees payable by entertainers and models - banning the taking of fees on the day or at the session that a prospective model/actor first meet an agent.
6. Abolition of Statutory Dispute Resolution Procedures 
The consultation follows the report from Michael Gibbons on the efficacy of the 2004 Regulations. He commented, "I was struck by the overwhelming consensus that the intentions of the 2004 Dispute Resolution Regulations were sound and there was a genuine attempt to keep them simple. However they have had unintended consequences which have outweighed their benefits. "

Key recommendations of the Gibbons report, on which views are sought in the consultation paper, include: 

· repeal the statutory dismissal and grievance procedures

· simplify tribunal applications forms

· provide free mediation services for employment disputes

· abolish ACAS fixed conciliation periods

· strengthen tribunal's powers to award costs, including taking into account the efforts the parties have made to resolve workplace disputes or settle the case

Case Law on SDRR’s: The EAT has confirmed in Gibbs (t/a Jarlands Financial Services) v Harris on12.3.07 that an employee can not rely on an ET1 as their written statement for the purposes of the statutory grievance procedures. 

7. HOLIDAYS

The right of workers to take holiday is governed partly by statute and partly by contract. 
Under statute, all workers have the right to a minimum of four weeks' paid annual leave (equivalent to 20 days for a full-time employee). It has now been announced that this is to increase to 4.8 weeks (24 days full-time) on 1 October 2007 and 5.6 weeks (28 days full-time) on 1 October 2008. However, many workers already benefit from additional holiday granted under their contract of employment.
Public holidays and statutory leave  

There is no statutory right to take public holidays in addition to the four weeks' holiday entitlement provided under the WTR. Where employers allow (or even require) workers to take leave on public holidays, this may count against the four weeks' statutory leave, leaving 12 days' holiday. Many employers give paid bank holidays in addition to the statutory four weeks, or require staff to work some public holidays but offer extra pay or time off in lieu. 
The Government confirmed in its 2005 election manifesto that it would honour the Warwick Agreement commitment to amend the WTR so that paid bank holidays (or time off in lieu) would be in addition to the current four-week statutory minimum holiday entitlement. On 12 June 2006, the DTI published a consultation paper seeking views on the implementation of the extra holiday. The DTI consulted over whether there should be a possibility of paying in lieu or carrying the extra days over to another leave year. It is also consulted over whether the extra days should be introduced all at once or phased in over time. Consultation ended on 22 September 2006. 

Phased was accepted

No payment in lieu of the extra holiday will be allowed (unless on termination). You can agree to carry it over (unlike current stat requirements). 

As before: 

- no statutory right for the time off to be taken on a public holiday; that will be a matter between the worker and employee.

-  during the first year of employment, leave accrues at the rate of 1/12th of the annual entitlement at the beginning of each month.

- notice should be x2 the period requested
Rolled up Holiday Pay?
There is a massive conflict at present in employment law over whether this is an acceptable practice. 

It has been thought that if you have a transparent and comprehensible system you could carry on with rolled up holiday pay, despite a European Court of Justice ruling on 16 March 2006 that it breaches the Working Time Regulations 1998. Most of my employers that are using this method are staying with it therefore. 

It should be noted however that the DTI have advised that 'employers should renegotiate contracts involving Rolled up Holiday Pay for existing employees/workers as soon as possible so that payment for statutory annual leave is made at the time when the leave is taken'. Previously they had just said it could be set off at a later date (inferring not to worry about it) so it is a sea change. 
There are also some risks with carrying on with Rolled up Holiday Pay, such as:

-  it creates at best a disincentive, and at worst a barrier, to the taking of holiday. A worker who successfully claims that they have been prevented from taking holiday is entitled to "just and equitable" compensation (regulation 30, WTR). An employer might find itself effectively paying twice for the employee's holiday.

- Rolled-up holiday pay does not always give the correct amount of holiday pay for workers with irregular hours (precisely those to whom rolled-up holiday pay is likely to be applied). This is because it averages holiday pay entitlement out over the course of the leave year (or over the whole period of employment, if shorter), whereas the WTR bases holiday pay for such workers on an average over 12 working weeks prior to the taking of holiday or the termination of employment. This means that, where a worker takes all their holiday immediately after an unusually busy period, during which they have worked longer hours and earned more pay than usual, their entitlement to WTR holiday pay will be greater than if they take holiday after a quieter period. Rolled-up holiday pay systems are not designed to take account of this.

Despite this, we have not come across any cases down here where Employee's are claiming for problems with Rolled Up Holiday. 

8. RESTRICTIVE COVENANTS

Intercall Conferencing Services Ltd v Steer 15/03/2007
The claimant's business was to provide conference calling, audio, video, web and event conferencing. It had customers both in the United Kingdom and abroad. The defendant was employed by the claimant to produce the full induction agenda, training programme and accreditation process for the claimant's sales force. The defendant signed a non-competition clause. That clause stated, inter alia, that 'You agree that you shall not for a period of six months after the termination of your employment … directly or indirectly be engaged, concerned or interested … in any business set below and which are in competition with the business carried on by the Company at the end of your employment … ' The defendant had full access to a wide range of confidential business information. The defendant tendered his resignation. He was reminded of the non-competition clause. The claimant sought an interim injunction against the defendant restraining him from working with named competitors until 18 August 2007, or trial, or further order. There was no claim for damages.

The defendant submitted that the non-competition clause was too wide and too vague. It was effectively worldwide as there was no area restriction and it prevented him from working in any capacity. He also argued that the phrase 'in competition' was vague and should be construed against the claimant. With regard to the exercise of discretion, the defendant contended that if he was prevented from working in his own specialised field he would be likely to suffer loss, whereas the claimant will suffer no financial loss if the clause was not enforced.

The court ruled:

On the evidence, the clause was neither too wide nor too vague. The six month period was appropriate and the words 'which are in competition with the business carried on by the Company' were reasonable. The capacity in which the employee in fact worked for the new employer could not in itself be decisive, but if he possessed confidential information which it was appropriate to protect and there was a risk that in the course of his new work the duty of confidentiality might be breached, it mattered not in precisely what capacity he was to work. 
Moreover the clause was not too wide in its area because the claimant's business was both in the UK and abroad. 
The nature of the confidential information, whether it was transmitted advertently or inadvertently, was such that customers could be lost or employees poached. That could have an adverse effect upon the business of the claimant and its employees. Such a loss would be difficult to calculate. The defendant's loss, however, was readily calculable and if the interim injunction had been wrongly granted the undertaking as to damages would properly compensate him. Furthermore, he was not prevented from obtaining other employment for the period of the restriction anywhere, without territorial limits, provided it was not in competition. 

So:

· 6 months World wide was a reasonable restriction in this case

· Named competitors was advisable

Bottom of Form

Beckett Investment Management Group Ltd
and others v Hall and others - 12/03/2007
The first defendant was an independent financial advisor. In 1996, he commenced employment with a company which subsequently became part of the B group of companies. From 2002, the second defendant was employed by the B group as a senior consultant. The first defendant was his line manager. The B group was subsequently sold, and the holding company for the business became the first claimant. Thereafter, both the first and second defendants were employed by the first claimant, but were in practice based at the office of the second claimant. By autumn 2005, the second defendant had decided that he would like to set up his own business. The third defendant company was acquired for that purpose. The second defendant subsequently resigned from the first claimant. In April 2006, the first defendant resigned from the first claimant. By July 2006, it was agreed between the first and second defendants that the first defendant and his wife would each acquire a 22.5% stake in the third defendant. The claimants subsequently issued proceedings alleging, inter alia, breach of fiduciary duty and conspiracy.

Their main contention was the first and second defendants had in fact set out to collaborate from about November 2005, and had deliberately planned to take clients from the second claimant.

An issue also arose as to the enforceability of clause 17.3 of the first and second defendants' contract of employment. That clause provided: 'The Employee HEREBY AGREES with the Company that for the period of his/her employment and for the period of twelve months immediately following the termination of his/her employment with the Company he/she shall not, whether on his/her own account or with, through, for or on behalf of any other person, firm, company or organisation, directly or indirectly, deal with or attempt to deal with, any Relevant Client for the purpose of supplying, or of seeking to supply, thereto any Prohibited Services.' 

The court ruled:

(1)  On the evidence, the factual foundation to support the claimants' claims as pursued in respect of the alleged breaches of fiduciary duty and conspiracy had not been demonstrated. 

(2)  The word 'client' in clause 17.3 meant a person for whom the claimants performed a service, and with whom the first or second defendant, as the case might be, had done business during the 12 months prior to the termination of his employment. What was prevented by clause 17.3, as a matter of construction, was only doing business with 'clients' for the purpose of supplying or seeking to supply advice of the type provided by the first claimant at the dates of the respective terminations of the first and second defendants' contracts. On the facts, neither the first nor second defendant was in breach of clause 17.3 because neither of them had supplied or sought to supply advice of a type provided by the first claimant in the ordinary course of its business at the date of termination of his employment.

It followed that the claim failed.

· Claims very complex: if you have problems with these bring to us. 

· It is a good idea to review clauses regularly – esp. if structure of co is changing. 

9.  PROTECTION FROM HARASSMENT ACT CLAIMS

What is happening?
A substantial new course of action has been affirmed by the House of Lords in Majrowksi v Guys and St Thomas’ NHS Trust [2006] UK HR34.

This confirmed that the Protection from Harassment Act 1997 does impose vicarious liability upon employers for harassment committed under the Act by an employee in the course of his or her employment.  

‘Harassment’ under the Act must have four ingredients;

1. Occur on at least two occasions;

2. Targeted at the person claiming;

3. Calculated in an objective sense to cause distress and;

4. Objectively judged to be oppressive and unreasonable (i.e. not subjective impact race etc. like sex harassment).

The victim can claim for damages for any loss or damage sustained. The ordinary principles of causation, mitigation etc. apply.  Damages can also be given for anxiety! (like an injury to feelings award in discrimination cases). No medical evidence is needed. 

Examples: abusive emails/texts/letters/discussions/telephone calls


     Watching outside ppty/following/staring etc

      Childish behaviour like ignoring, laughing at, with-holding information, not  

inviting to socials etc

This is particularly serious as;

· Harassment can be on any grounds

· There is a limitation period of six years.  Employees have more of a chance of bringing a claim within time and it is essential that records are kept;

· The cases are brought in the County Court, so costs could be awarded against employers if they lose;

· There is no qualifying period of employment required;

· No statutory grievance needs to be filed by E’ee before they claim;

· There is strict liability and there is no defence for employers if harassment is made out.  This is unlike discrimination claims whereby you can argue that you took reasonably practical steps to prevent the employee doing acts or omissions.  There is no such defence within this action.

· There is no test of foresee ability – the E’er need not have seen it coming or failed to act. 

· Employers do not have to be covered for this claim under their Employers Liability (Compulsory Insurance) Act.  This only extends to bodily injury or disease.  Claims of mere anxiety might not therefore be entertained by the insurer.  All employers should check the wording of their insurance. 

Consideration for the business:

The only action that you can take to prevent this is to try and nip it in the bud before it happens.  This is by ensuring training within the management and acting very quickly by taking disciplinary action if you hear that it occurs.  This is particularly the case because this harassment has to have occurred on at least two occasions.  If you manage to stop the harassment after the first occasion, you will prevent a claim being brought.

You must encourage employees to report any aggression at once and notify your staff that perpetrators’ action should result in the money being claimed back from employees should a claim be brought.  

Check your grievance procedure and external complaints procedure is up to date and accessible and that everyone is encouraged to use it. 

Procedures should include:

· Appointing an investigating officer

· initial meeting with victim and taking a statement

· moving people / changing shifts/other interim measures (with agreement) to reduce risk of happening again

· taking witness statements from those involved – emphasising confidentiality

· sending statements to alleged perpetrator and victim

· having second meeting with both to take comments on statements

· written decision 

· opportunity to appeal grievance

· take disciplinary action if appropriate against perpetrator

Note that the liability extends to the victims of those harassed by an employee so the Claimant could be a complete outsider e.g. a client or customer.

Compensation could be very high.  One case in August 2006 gave an award of £35,000.

When?

This is a very serious matter and one of which you should take action on immediately.

10. AGE UPDATE
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The Employment Equality (Age) (Consequential Amendments) Regulations 2007 will make a number of changes to the Employment Equality (Age) Regulations 2006:

-  to make a dismissal unfair if the reason for dismissal is the employee exercising, or seeking to exercise, his or her right to be accompanied, or to accompany another, at a meeting to request working beyond the intended date retirement under paragraph 9 of Schedule 6 to the Employment Equality (Age) Regulations 2006. 
-  further change will take place to ensure that claims of age discrimination are exempted from the requirement for a fixed conciliation period of 13 weeks in the same way as complaints under any other discrimination legislation.
Service Related benefits

Less than 5 years is ok
More than 5 years is potentially discriminatory:
-seek to use justification defence – need to do more than show just ‘I think this will help retention/foster loyalty/ motivation’

- how was a ‘legitimate means of achieving a legitimate aim’ 

- detailed evidence and enquiry done, decision based on rational grounds – all evidenced in writing

Do: SURVEY IN WORKFORCE, FOCUS GROUP, EXIT INTERVIEWS, DO A REPORT. Review it regularly. 

At least it’s not as bad as…..

The worst case in the world... ever! 

"Mr Khan is by some distance the most obdurate, recalcitrant and openly contemptuous party that any of us have ever had to deal with." (ET decision, quoted at para. 8 of the EAT judgment)

Mr Khan brought a case against Kirklees Borough Council, alleging race and disability discrimination. His claim was ultimately struck out due to his deliberate refusal to attend hearing dates. Here are some of the highlights from the EAT decision (HHJ Ansell): 

· prior to the strike-out, the case spanned 49 days of hearing over four-and-a-half years, largely in blocks of three or four days

· he made repeated inappropriate allegations against the tribunal and the Respondents, including allegations of racism, and in particular alleged that the tribunal panel were showing "repeated and racial Islamophobic allegiance with the Respondents"

· the Claimant, having discovered the tribunal chairman was a school governor, made a Freedom of Information Act request to the school for information about the chairman, with a view to embarrassing the chairman

· when that failed, he issued a free-standing race discrimination claim against the school, with a view to forcing the chairman to stand down due to a conflict of interest.

VJS 28.3.07
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